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lssued by: Additional Commissioner, Central Excise, Din: Gandhinagar, A'bad-iil.

Name & Address of the Appellant & Respondent
‘M/s. Shree Hari Buildcon
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) - A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) in case of any loss of goods where the loss ocdur in transit from a factory to a
warehouse or to another factory or from one warehouse! to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exporited to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India. i :
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(d)  Credit of any duty allowed to be utilized towards payment of excise. duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the

Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appeliate Tribunal.

(1) oIg IAEH Yeb AT, 1944 B &R 35— 0@ /35-% B FeTa—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Reglstar of a branch of any

the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribuhal or the one application to the Central Govt. As tre case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One.copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-l item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering _theée and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedurs) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores, _ ‘

Under Central Excise and Service Tax, “Duty demanded” snall include:

0 amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(8)(i)) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.” :
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F.No.V2(WCS)45/STC-il/16-17

ORDER-IN-APPEAL

M/s Shree Hari Buildcon, B/1, Nirmit Bungalows, New C.G. Road, Chankheda,
Ahmedabad (hereinafter referred to as ‘the appellant), holding Service Tax registration
Nd.ABKFSOASDOOZ w.e.f 08/08/2014 and engaged in construction of residential
complex have preferred the instant appeal against Order-in-original No.AHM-STX-
003-ADC-MSC-045-15-16 dated 25/02/2016 (hereinafter referred to as ‘the impugned
order) passed by the Additional Commissioner, Central Excise, Ahmedabad-I!|

(hereinafter referred to as ‘the adjudicating authority’).

2. The facts of the case, stated briefly, are that on the basis of intelligence that M/s
Mili Developers, B/1, Nirmit Bungalows, New C.G. Road, Chankheda, holding Service
Tax registration were engaged in construction of a residential project in the name of M/s
Nirmit Crystal at Kalol were not paying appropriate Service Tax on advance booking

amounts received by them, a search was conducted simultaneously at B/1, Nirmit

Bungalows, New C.G. Road, Chankheda, at the premises of Nirmat Royal Bungalows, = '

Motera and at the site premises of Nirmit Krystal, Kalol on 23/05/2014. On the basis of
detailed investigations during which, statements of Shri Milan Vadibhai Barot who was a
partner of the appellant firm were recorded on 24/05/2014; 04/07/2014 and 29/09/2014,
it was revealed that the appellant had developed one residential scheme named
‘NIRMIT ROYAL' consisting of 29 Bungalows at Motera, Ahmedabad as per an
agreement with M/s Manibhadra Buildcon Pvt. Ltd., who were the owners of the land on
which the residential scheme was constructed. Thus it agpeared that the appellant had
provided services classified as ‘Works Contract Service’ under Section
65(105)(zzzza) of the Finance Act, 1994 but they had failed to obtain registration as well
as assess and pay Service Tax amounting to Rs.48,89,557/-. It further -appeared that
the appellant had also failed to pay Service Tax amount of Rs.24,432/- on G.T.A.
services on reverse charge basis. Therefore, a show cause notice F.No.IV/16-
07/Pl/Gr.IV/2014-15 dated 16/10/2014 (hereinafter referred to as 'the SCN') was issued
to the appellant demanding Rs.48,89,657/- toWards Service Tax on Works Contract
Services, and Rs.24,432/- towards Service Tax on GTA services, under proviso to
Section 73(1) of the Finance Act, 1994, invoking extenced period, along with interest
under Section 75 of the Finance Act, 1944 and proposing to impose penalty on the
appellant under Section 76, Section 77(1), Section 77(2) and Section 78 of the Finance

Act, 1994. The SCN was decided vide the impugned order where the demands for _

Service Tax and interest have been confirmed as proposed in the SCN and penalties
have been imposed under Section 77(1)(a), Section 77(2) and Section 78 of the
Finance Act, 1944,

3. The main grounds of appeal, inter alia, filed by the appellant are as follows:

1) Service Tax on construction of residential complex hav ng more than 12 residential unitg
was imposed w.e.f. 16/06/2005. However, in view of various Court decisions and CBE!
Circulars holding that sale of flat was not a service; this tax was practically dormant{é(p%t_/o‘\i
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01/07/2010. In the Finance Act, 2010, an explanation was added w.e.f. 01/07/2010 to
definition of commercial or industrial construction and construction of residential
complex, whereby a deeming provision was introduced, making it a deemed service for
purpose of levy of Service Tax. Thus the demand prior to 30/06/2010 is illegal and not
proper in view of the decision of the Principal Bench of Tribunal in the case of CCE vs
Vee Aar Developers (P) Lid.

2) The appellant’s case does not fall under Rule 2A(i) but “alls under Rule 2A(ji) of Service
Tax (Determination of Vaiue) Rules, 2006 and Service Tax is payable on forty per cent
_of the total amount charged for the works contract. Further, under Rule 3 of the Work
Contract (Composition Scheme for payment of Service Tax) Rules, 2007, the appellant
had the option to pay an amount equivalent to four per cent of the gross amount charged
for the works contract instead of paying Service Tax at the rate specified in Section 66 of
the Act. The appellant was also eligible for paying Service Tax on 25% of the gross
amount charged by virtue of Notification No0.29/2010-ST dated 22/06/2010 as its tax
liability was w.e.f. 01/07/2010.

3) The appellant is eligible for the benefit of cum-duty bsnefit as they had not obtained
registration or collected Service Tax from their customers till the date of the search
operations and hence the amount collected should be treated as inclusive of Service

_.Tax. The appellant relies- upon Panther Detective Services vs CCE, Kanpur — 2006 (4)
STR 116 (Tri.-Del.); Bhagawati Security Services vs CCE, Meerut-l — 2006 (3) STR 763
(Tri.Del.) and CCE vs Maruti Udyog Ltd. — 2002 (141) ELT 3 (SC).

4. Personal hearing in the appeal was held on 28/02/2017. Ms. Anil Gidwani, Tax
Consultant appeared and reiterated the grounds of appeal. He submitted that
composition scheme should be allowed. Demand before 01/07/2010 should not be
recovered. -Since duty was not collected, cum-duty benefit should be allowed. Duty
worked out in their defence reply dated 01/01/2016 before the adjudicating authority is
payable. '

5. | have carefully gone through the facts of the case on records and submissions
made by the appellant. The appellant has neither disputed its tax fiability on Works
Contract service nor disputed its failure to obtain registration and failure to assess and
pay Service Tax. The appellant has only disputed its liability to tax prior to 01/07/20“_10
and has claimed the benefit of Works Contraét (Composition Scheme for Péyment of

Service Tax) Rules, 2007 as well as the benefit of cum-duty price.

6. The pertinent fact in this case is that the appellant had provided services under
the category of ‘Works Contract service' as per an agreement with M/s Manibhadra
Buildcon Pvt. Ltd., whereby the appellant had developed a residential scheme in the
name of ‘Nirmit Royal’ on the land owned by M/s Manibhadra Buildcon Pvt. Ltd. As per
terms of agreement between the appellant and M/s Manibhadra Buildcon Pvt. Lid., the
appellant had incurred all the expenses in relation to construction of the project that was
recovered from the buyers directly by the appellant, whereas the cost of the land was

recovered from the buyers by M/s Manibhadra Buildcon Fvt. Ltd.

7. The appellant has relied upon the decision of CESTAT, Delhi in the case of CCE,
Kanpur vs Vee Aar Developers Pvt. Ltd. — 2013 (30) S.T.R. 564 (Tri. — Del.) and
contended that there was no tax liability prior to 01/07/2007. On examining the referred
case 'I'aw, it is seen that this order was based on a different set of facts as comparec{icg 3

the facts of the instant case as can be seen from para 2 rzproduced below:
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«2, The Respondents constructed residential complexes on their land and sold the
residential units in such complexes to customers. Before doing the construction activity.
they entered into agreement for sale of residential units and also took advances from their
‘prospective customers. They did not pay any service tax on the activity based on the
reasoning that the building was being constructed on their own land and hence the
activity of construction was for their own benefit and as such, it could not be
considered as a service rendered to the prospective customers.”

in the abdve case, the development of residential units ‘was done by M/s Vee Aar
Developers Pvt. Ltd. on their own land whereas in the case of the appellant, the

construction of residential unit was carried out by the appellant on land owned by M/s

Manibhadra Buildcon Pvt. Ltd. and the ownership of this land was never transferred to

the appellant. The sale deed was between M/s Manibhadra Buildcon Pvt. Ltd. and the
buyer. Thus in the case of the appellant the construction activity was on behalf of M/s
Manibhadra Buildcon Pvt. Ltd. and not a service to itself. Therefore, reliance placed by
the appellant on the decision of Hon’ble Principal Bench of CESTAT, Delhi in the case
of CCE, Kanpur vs Vee Aar Developers Pvt. Ltd. — 2013 (30) S.T.R. 564 (Tri. — Del.) is
not proper and the claim that Service Tax was not payable prior to 01/07/2010 in terms

of this decision is not sustainable. On the other hand. it has been clearly held by

Principal Bench of CESTAT, Delhi in the case of ALSTOM PROJECTS INDIA LTD. vs

COMMISSIONER OF SERVICE TAX, DELHI — 2011 (23) S.T.R. 489 (Tri. —Del.) that

prior to 01/07/2010 (i.e. before Service Tax on ‘Works Contract service' came into
effect), Service Tax was leviable on the specific components of ‘Works Contract
Service' such as ‘Erection, installation or commission service' defined under Section
65(105)(zzd); ‘Commercial or industrial construction service’ defined under Section
65(105)(zzq) and ‘Residential Construction service' defined under Section

65(105)(zzzh). The relevant portion of this case law is reproduced as follows:

“While w.e.f. 1-6-07, following the principle of harmonious construction, it can be said that while
Section 65(105)(zzzza) would cover the services defined by Section 65(105)(zzd), Section
65(105)(zzq), Section 65(105)(zzzh) and EPC contracts which involve transfer of property in goods
on which tax as sale of goods is leviable, and Section 65(1C5)(zzd), 65(105){zzq) and Section
65(105)(zzzh) will cover erection, installation or commissioning service, ‘commercial or industrial
construction services’ and ‘residential construction services’ respectively not involving transfer of
property in goods, but it does not mean that prior to 1-6-07, the services covered by Section
65(105)(zzd), 65(105)(zzq) and 65(105){zzzh) involving transfer of property or goods were not
taxable. Giving such an interpretation to Section 65(105)(zzzza) will be against the intention of
the legislation to tax- “erection, installation or commissioning services”, “commercial or
industrial construction services”, or “residential construction service’ during the period prior to
1-6-07.”

Thus there is no merit in the contention of the appellant that it was not liable to Service
Tax prior to 01/07/2010 and this plea is not sustainable.

8. The appellant has claimed the benefit of payment of Service Tax under Works

Contract (Composition Scheme for Payment of Service Tax) Rules, 2007 and the

benefit of cum duty price. The adjudicating authority Fas mentioned the claim under -
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provisions of Works Contract (Composition Scheme for Payment of Service Tax) Rules,

F.No.V2(WCS)45/STC-|II/16-17

* & 2007 has not been discussed or considered. Instead, the claim has simply been denied
on the ground that the éppellant had not produced any evidence showing the payment
of VAT in terms of the provisions of Service Tax (Determination of value) Rules, 2006.
No co-re_lation of the provisions of Service Tax (Determination of value) Rules, 2006 and
Works Contract (Composition Scheme for Payment of Service Tax) Rules, 2007 is
established while rejecting the plea of the appellant. Thus it is clear that the claim of the
appellant has not been examined by the adjudicating authority under the provisions of
Rule 3(1) of Works Contract (Composition Scheme for Payment of Service Tax) Rules,
2007 which is not proper. The composition scheme is required to be allowed as per
law. The appellant has further pleaded in paragraph X of their appeal that “The above
submissions, were made before the learned adjudicating authority, however, it were not
considered by the learned adjudicating authority only on tne ground that we had carried
out the clandestine activity of providing taxable service without obtaining service tax
registration and we had not included the said service tax in the transaction value” The
legal. isSue. raised by the appellant needs logical rebuttal but cannot be brushed aside
without giving a speaking order. The original authcrity needs to consider the
submissions of the appellants régarding cum-duty price and pass a speaking order in
this regard. | remand the case back to the adjudicating authority to pass a fresh order,

following the principles of natural justice.

9. 3rioreT g st &Y 9T 37T & FUeRT SU Al T S
~ The appeal filed by the appellant stands disposed of in the above terms. w/-)
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Date:1Q/08/2017

Supermtendent (Appeals4)
Central Excise, Ahmedabad.

By R.P.A.D.

To

- M/s Shree Hari Buildcon,
B/1, Nirmit Bunglows, New C.G. Road, Chandkheda
Ahmedabad

Cogy{ to:

1. The Chlef Commissioner of Ce tra! Exerse Ahmedabad.

2. The Commissioner of Central Exel-se Ahmedabad fl.

3. The Additional Commissione CentralE*e«rse (System), Ahmedabad-Il1.

4. The Deputy Commissioner, % Tax, Gandhinagar Division, Ahmedabad-IIl.
_% Guard File.

6. P.A.







