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ti" 14leaf vi qRatt ar vi uar
Name & Address of the Appellant & Respondent

Mis. Shree Hari Buildcon

pl{ arfh za 3rat 3re riitsrra aat ? it as sa 3mar uR zumferfa Rt
al; lg Per 3rf@rant at r#ta zu garteru 34ca Ig cfR "flcRIT t; I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the ·one may be against such order, to the appropriate authority in the following way :

,1TIW fl-<cfilx cpf "TRT&fUT~ :
Revision application to Government of India :
(1) €h1 3qrzc 3rf@,Rm, 1994 cB1 'cITTT 3@<@ ~ ~ ~ l=ffliCYIT cfi a j
~ 'cITTT "cj'jl" "ij"q-'cITT"f cfi "!,I"~ ~- cfi 3TT'fT@ ynrv 3mlaa '3ra Rra, and al,
fa +iaau, ua fm, aheft if5ra, Ra tq +ra, ira mf, a{ fecal : 110001 "cj'jl'

ctr \J[f;:fr ~I

(i) · · A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Secti_on-35 ibid :

(ii) z4fa ma #t gnfmar sra vat zf aar' fa8t rugrrt zu 3ra par
a fa#t querrr a aw querur ma a zg mmf ii, za fa@t sgrtr n rusr A

ark a f}fl a au fa4 vern i al m # ,au a tr g{ tl
ii .

(ii) In case of any loss of goods where the loss occiur in transit from a factory to a
warehouse or to another factory or from one warehouse! to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) ma # as fa#tg z g? # fuffa ma ui za ma a ~fr a sir zyea
a4 ma u Gural zca # fa # lWfc'1 'If \Jl1 -i:rmr a, are fa&t lg ur reg i All\Rla
t1 . i
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of 1the goods which are exported to any
country or territory outside lndja. j

(-rr). . zuR zyca at 4am fag faa are (ua zn qr at) faf fut ·rz
l=lIB "ITT I !

(c)
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~ ~ '3c'l!IG1 ~ -Jc'l!IG1 ~ cf) :fRITrf cf) ~ \l'IT ~~ l=fR1 ~ ~ ~ Jffi
~~ \Jl1" ~ tTRT ~ frmi:r .cf) :Ff[~ 3~, ~-cfu;r cB" &Rf "Cffffif cIT ~ TR <TT
~ if fclro~ (-.=f.2) 1998 ~ 109 IDxT~~ ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise. duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) it sl<a zgca (sr@a) Rural, 2001 cf> ~ 9 ~ JTT'lT@ fclPlfcfEc qq:5{ ~

~-8 a ufji ii, ham a ,f are hf fetafl cf) 'lffi ~-~ ~
3r4la 3rag at at-t Rji a mer fa om4aa fhzn ml alRg1 sr mer arr z. T
:({.«:t~~~ cf> JTT'lT@ tTm 35-~ fefRa #1 a q7a # ~r-rwr a r1 en-6 ala #t fR
ft eh afegI .

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) R[Gr 3774aa a arr usi vica vm v car u) zn Ga a if m "fi"Cf[f 200/­
~~. ctr islTq" 3tR us vier van v al a sznra if m 1 ooo 1 - ctr ~ ~ ctr
islTq" I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved ·is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac..

tr gyca, #ft sq1<a zyca vi taa 3r4i#ta nufera a uR 3r#ta.­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #tr sqra zycca rf@)fr, 1944 ctr tTm 35- uo#f/35-~ cf> JTT'lT@:­

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

'3 cffi fa Rs! ct 4Rm ct 2 (1) cj? if ~ 3r:prR cf> m ctr 3l1frc;r, 3Tlfrc;rr cf> ~ if tfli=rr
gen, 4ta sgraa yc ya tara 3r4#ta rznf@raw (free) ctr '4ft-cr:r ~ ~,
(1ji31-!ctlcillct if 3j1-20, g #ea srRaza rag, aruft , ~h31-1ctlcillct-3soo1s.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) tu sna zeo (r@la) Pr1aft, 2001 ctr tITTT 6 cf> JTT'lT@ qq:5{ ~--C:-3 B fr!~
fcnc: 31Jar 3r9)#ta =urnferav0i at n{ 3rat # fg 3r@ha Rau mTg am# #l ar ufd fe
'3'!51 ~~ ctr lTT<T, &JTG'f ctr lTT1f 3ITT WTflff Tf<TT Gin I, 5 l ZIT Ra a t cTT:TT
~ 1ooo /- ~ 'lITT' 61111 I '3'!51 ~~ ctr '1-!M. &JTG'f ctr lTT1f 3ITT WTflff Tf<TT ~
ET, 5 l4 IT 50 Gild Id if at u; 5ooo/- h 3Rt gift] Ge surd zyca #t mi,
&JTG'f ctr '1-!iTr 3ITT WTflff ·Taal uifl q, 50 cilg IT ra vnr t cfITT ~ 10000 / - #ta
'lITT' 61111 I c#I" ~ '<ii31llcb -<Rilx-cl~ cf> T Qui~ha a rr u i vizier #6l Grat "lJ5'
glY en a fat f@a 1a~a &ta # ja at gar qr zt

0

0

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be pccompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/­
where amount of duty I penalty I demand I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector b.ank:·8t,=-;:;::"_;:>~
the place where the bench of the Tribunal is situated &-};,~ , iJ~

I I,_rci'" r-c~ i'<l' f"/>,J (j t;. l,.":~,,:rn ~ r
•• (:J ~~.?,~ ~ .,

%!
I 1'-' 0 .'I.•;·' i: ;:;j
' ·,<;- ,c ;,~·,;._ '.:,.!\. . . _,. 'af2 g
A P rs=rs: g ­
< ", .°'... _' ,J.f£[;:,p,,'.1,,0 *<±±±.



0

0

--- 3 ---

(3) ~~ ~ 3TrnT -i'f ~ ~~ atmtet ? at rt a it Rg tu rqrr srfari
!. in fur um a,Reg <gr qr cB" "ITTCT §1Z 1ft f feral u&)l af aa fg zrenRrf 3rft#tu

qraf@eraswra va 3r4la za #€taal <ITT "C/<P~ fcnm '1!Tm %' I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As tre case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) qlnrcq yen 3f@,fu 197o rem viz1f@era at~-1 cfi 3@T@~ ~~
Ua am7aa u a 3m?gr zqenfenf fufu qf@rant sq2g ? a r@ta al v uf u
xti.6.50 tf"f1 cITT nrnraau zyca feaz cu zhr are;t

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amendeq.

(5) 0 3it iif@erai at firua cl@ RWIT cift 3ITT ~ UTA~ FcPm \JJTffi %
Gil v4tr grcn, a€ha Grzca vi hara rat#tu unferavw (ruffafe)) A"ll1'!,. 1982 if
RfITT:r t I
Attention in invited to the rules covering _these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tr area, he4hr 3euT lea vi para 3r41hr uf@raw (fr# h i;m=r 3-llfrm hmari
a#2tr3uT Qra 3f0fzG, &&9y Rt nu 39 hii ffrzr(izn-2) 3/f@)fGu 2&9(2ey &
icznr 29) fecii: e€..2&9 5it# fa#hr 3f@)@7zra, &&&y Rtmt 3 h3iaiia@haraa sfara
ark,ff a{ qa? sm aea 3rear4 ?, rra fa grnh 3iair srm #5tart
30f@a 2r f@aats«av 3rf@art
#=4zr 3euT areaviaah 3iauia " m.rr fcnlJ" arr era" #i fa=r 9nf@ t

(il mu 11 "5T m-~ fct'tfrf«:r ~
(ii) rdz sm # #t a{ na u'rn
(iii) ~~ TdlllJllctc•i"I cli" fc:t<fcff 6 cli" ~~~

-> 3-Tmarr{ zr fen srmth uaenr fa#rn (@i. 2) 3f@)e7rm, 2014 q;- 3nu9r qa f@43r@fr qtf@rat h
a faarefr Prata3rffvi 3r4tr atrTizti

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08:2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
unde·r section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" s'lall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance {No.2) Act, 2014.

(6)(i) zr 3am2rahuf 3rd uf@raw hwaarsi rra 3zrar rans zr au Rafa gtaafs arr gr
h 1o%paru ail sgihaavgf@a1fa gt raaveh 10% 4ratrRt srwadl
(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

Mis Shree Hari Buildcon, BI1, Nirmit Bungalows, New C.G. Road, Chankheda,

Ahmedabad (hereinafter referred to as 'the appellant'), holding Service Tax registration

No.ABKFSOASD002 w.e.f 08/08/2014 and engaged in construction of residential

complex have preferred the instant appeal against Order-in-original No.AHM-STX­
003-ADC-MSC-045-15-16 dated 25/02/2016 (hereinafter referred to as 'the impugned

order') passed by the Additional Commissioner, Central Excise, Ahmedabad-11I

(hereinafter referred to as 'the adjudicating authority').

2. The facts of the case, stated briefly, are that on the basis of intelligence that M/s

Mili Developers, B/1, Nirmit Bungalows, New C.G. Road, Chankheda, holding Service

Tax registration were engaged in construction of a residential project in the name of M/s

Nirmit Crystal at Kaloi were not paying appropriate Service Tax on advance booking

amounts received by them, a search was conducted simultaneously at B/1, Nirmit

Bungalows, New C.G. Road, Chankheda, at the premises of Nirmat Royal Bungalows,

Matera and at the site premises of Nirmit Krystal, Kaloi on 23/05/2014. On the basis of

detailed investigations during which, statements of Shri Milan Vadibhai Barot who was a

partner of the appellant firm were recorded on 24/05/2014; 04/07/2014 and 29/09/2014,

it was revealed that the appellant had developed one residential scheme named

'NIRMIT ROYAL' consisting of 29 Bungalows at Matera, Ahmedabad as per an

agreement with MIs Manibhadra Buildcon Pvt. Ltd., who were the owners of the land on

which the residential scheme was constructed. Thus it appeared that the appellant had

provided services classified as 'Works Contract Service' under Section

65(105)(zzzza) of the Finance Act, 1994 but they had failed to obtain registration as well

as assess and pay Service Tax amounting to Rs.48,89,657/-. It further appeared that

the appellant had also failed to pay Service Tax amount of Rs.24,432/- on G.T.A.
services on reverse charge basis. Therefore, a show cause notice F.No.IV/16­

07/PI/Gr.lV/2014-15 dated 16/10/2014 (hereinafter referred to as 'the SCN') was issued

to the appellant demanding Rs.48,89,657/- towards Service Tax on Works Contract

Services, and Rs.24,432/- towards Service Tax on GTA services, under proviso to

Section 73(1) of the Finance Act, 1994, invoking extenced period, along with interest

under Section 75 of the Finance Act, 1944 and proposing to impose penalty on the

appellant under Section 76, Section 77(1 ), Section 77(2) and Section 78 of the Finance

Act, 1994. The SCN was decided vide the impugned order where the demands for

Service Tax and interest have been confirmed as proposed in the SCN and penalties

have been imposed under Section 77(1)(a), Section 77(2) and Section 78 of the

Finance Act, 1944.

3. The main grounds of appeal, inter alia, filed by the appellant are as follows:

1) Service Tax on construction of residential complex hav ng more than 12 residential units.­
was imposed w.e.f. 16/06/2005. However, in view of various Court decisions and CB·[~,ER~~
Circulars holding that sale of flat was not a service; this tax was practically dormantlldfto';' " "'t-1;;~

!t:rt>:,,~01 t?}~~ :::;'i_'i.y z·+- , -._i'
I ,_l ~--• ?! ~-.
3 ·'' 7a 2.A,
4 ' =... o­
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The pertinent fact in this case is that the appellant had provided services under6.
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01/07/2010. In the Finance Act, 2010, an explanation was added w.e.f. 01/07/2010 to
definition of commercial or industrial construction and construction of residential
complex, whereby a deeming provision was introduced, making it a deemed service for
purpose of levy of Service Tax. Thus the demand prior to 30/06/2010 is illegal and not
proper in view of the decision of the Principal Bench of Tribunal in the case of CCE vs
Vee Aar Developers (P) Ltd.

2) The appellant's case does not fall under Rule 2A(i) but "alls under Rule 2A(ii) of Service
Tax (Determination of Value) Rules, 2006 and Service Tax is payable on forty per cent

__of the total amount charged for the works contract. Further, under Rule 3 of the Work
Contract (Composition Scheme for payment of Service Tax) Rules, 2007, the appellant
had the option to pay an amount equivalent to four per cent of the gross amount charged
for the works contract instead of paying Service Tax at the rate specified in Section 66 of
the Act. The appellant was also eligible for paying Service Tax on 25% of the gross
amount charged by virtue of Notification No.29/2010-ST dated 22/06/2010 as its tax
liability was w.e.f. 01/07/2010.

3) The appellant is eligible for the benefit of cum-duty benefit as they had not obtained
registration or collected Service Tax from their customers till the date of the search
operations and hence the amount collected should be treated as inclusive of Service
-Tax. The appellant relies upon Panther Detective Services vs CCE, Kanpur - 2006 (4)
STR 116 (Tri.-Del.); Bhagawati Security Services vs CCE, Meerut-I - 2006 (3) STR 763
(Tri.Del.) and CCE vs Maruti Udyog Ltd. - 2002 (141) ELT 3 (SC).

4. Personal hearing in the appeal was held on 28/0212017. Ms. Anil Gidwani, Tax

Consultant appeared and reiterated the grounds of appeal. He submitted that

composition scheme should be allowed. Demand before 01/07/2010 should not be

recovered. .Since duty was not collected, cum-duty benefit should be allowed. Duty

worked out in their defence reply dated 0110112016 before the adjudicating authority is

payable.

5. I have carefully gone through the facts of the case on records and submissions

made by the appellant. The appellant has neither disputed its tax liability on Works

Contract service nor disputed its failure to obtain registration and failure to assess and

pay Service Tax. The appellant has only disputed its liability to tax prior to 01/07/2010

and has claimed the benefit of Works Contract (Composition Scheme for Payment of

Service Tax) Rules, 2007 as well as the benefit of cum-duty price.

0
the category of 'Works Contract service' as per an agreement with Mis Manibhadra

Buildcon Pvt. Ltd., whereby the appellant had developed a residential scheme in the

name of 'Nirmit Royal' on the land owned by Mis Manibhadra Buildcon Pvt. Ltd. As per

terms of agreement between the appellant and Mis Manibhadra Buildcon Pvt. Ltd., the

appellant had incurred all the expenses in relation to construction of the project that was

recovered from the buyers directly by the appellant, whereas the cost of the land was

recovered from the buyers by Mis Manibhadra Buildcon Pvt. Ltd.

7. The appellant has relied upon the decision of CESTAT, Delhi in the case of CCE,

Kanpur vs Vee Aar Developers Pvt. Ltd. - 2013 (30) S.T.R. 564 (Tri. - Del.) and

contended that there was no tax liability prior to 0110712007. On examining the referred

case law it is seen that this order was based on a different set of facts as compared to. +ow--w,».,

the facts of the instant case as can be seen from para 2 reproduced below: •1-,ix.,s
\\\.

" .•·7--..-.
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2. The Respondents constructed residential complexes on their land and sold the
residential units in such complexes to customers. Before doing the construction activity.
they entered into agreement for sale of residential units and also took advances from their
'prospective customers. They did not pay any service tax on the activity based on the
reasoning that the building was being constructed on their own land and hence the
activity of construction was for their own benefit and as such, it could not be
considered as a service rendered to the prospective customers."

In the above case, the development of residential units was done by Mis Vee Aar

Developers Pvt. Ltd. on their own land whereas in the case of the appellant, the

construction of residential unit was carried out by the appellant on land owned by Mis

Manibhadra Buildcon Pvt. Ltd. and the ownership of this land was never transferred to

the appellant. The sale deed was between Mis Manibhadra Buildcon Pvt. Ltd. and the

buyer. Thus in the case of the appellant the construction activity was on behalf of Mis

Manibhadra Buildcon Pvt. Ltd. and not a service to itself. Therefore, reliance placed by

the appellant on the decision of Hon'ble Principal Bench of CESTAT, Delhi in the case

of CCE, Kanpur vs Vee Aar Developers Pvt. Ltd. - 2013 (30) S.T.R. 564 (Tri. - Del.) is

not proper and the claim that Service Tax was not payable prior to 01/07/2010 in terms

of this decision is not sustainable. On the other hand, it has been clearly held by ·

Principal Bench of CESTAT, Delhi in the case of ALSTOM PROJECTS IND/A LTD. vs
COMMISSIONER OF SERVICE TAX, DELHI - 2011 (23) S. T.R. 489 (Tri. -Del.) that

prior to 01/07/2010 (i.e. before Service Tax on 'Works Contract service'· came into

effect), Service Tax was leviable on the specific components of 'Works Contract

Service' such as 'Erection, installation or commission service' defined under Section

65(105)(zzd); 'Commercial or industrial construction service' defined under Section

65(105)(zzq) and 'Residential Construction service' defined under Section

65(105)(zzzh). The relevant portion of this case law is reproduced as follows:

"While w.e.f. 1-6-07, following the principle of harmonious construction, it can be said that while
Section 65(105)(zzzza) would cover the services defined by Section 65(105)(zzd), Section
65(105)(zzq), Section 65(105)(zzzh) and EPC contracts which involve transfer of property in goods
on which tax as sale of goods is leviable, and Section 65(1C5)(zzd), 65(105)(zzq) and Section
65(105)(zzzh) will cover erection, installation or commissioning service, 'commercial or industrial
construction services' and 'residential construction services' respectively not involving transfer of
property in goods, but it does not mean that prior to 1-6-07, the services covered by Section
65(105)(zzd), 65(105)(zzq) and 65(105)(zzzh) involving transfer of property or goods were not
taxable. Giving such an interpretation to Section 65(105)(zzzza) will be against the intention of
the legislation to tax- "erection, installation or commissioning services", "commercial or
industrial construction services", or "residential construction service' during the period prior to
1-6-07."

Thus there is no merit in the contention of the appellant that it was not liable to Service

Tax prior to 01/07/2010 and this plea is not sustainable.

8. The appellant has claimed the benefit of payment of Service Tax under Works
Contract (Composition Scheme for Payment of Service Tax) Rules, 2007 and the

benefit of cum duty price. The adjudicating authority ras mentioned the claim under

Works Contract (Composition Scheme for Payment of Service Tax) Rules 2007j4'1es"
paragraph 58 of the impugned order. On studying the same, it is seen that the re1t.EfKt-v.1"J'.. i-,s,,}'.)ris Si @i age
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provisions of Works Contract (Composition Scheme for Payment of Service Tax) Rules,

~ 2007 has not been discussed or" considered. Instead, the claim has simply been denied

on the ground that the appellant had not produced any evidence showing the payment

of VAT in terms of the provisions of Service Tax (Determination of value) Rules, 2006.

No co-relation of the provisions of Service Tax (Determination of value) Rules, 2006 and

Works Contract (Composition Scheme for Payment of Service Tax) Rules, 2007 is

established while rejecting the plea of the appellant. Thus it is clear that the claim of the

appellant has not been examined by the adjudicating authority under the provisions of

Rule 3(1) of Works Contract (Composition Scheme for Payment of Service Tax) Rules,

2007, which is not proper. The composition scheme is required to be allowed as per

law. The appellant has further pleaded in paragraph X of their appeal that "The above

submissions, were made before the learned adjudicating authority, however, it were not

considered by the learned adjudicating authority only on tile ground that we had carried

out the clandestine activity of providing taxable service without obtaining service tax

registration and we had not included the said service tax in the transaction value" The

legal. issue raised by the appellant needs logical rebuttal but cannot be brushed aside

without giving a speaking order. The original authority needs to consider the

submissions of the appellants regarding cum-duty price and pass a speaking order in

this regard. I remand the case back to the adjudicating authority to pass a fresh order,

following the principles of natural justice.

9. 3r4ta#di arra fr ar{3r4laa fqzrr 34taaha fazur star&l
The appeal filed by the appellant stands disposed of in the above terms. )

a»a'
(3111 ~fcR)

3-ITT@'i (3NrRI"~)
.:,

Date:I01oj12017

T.
a#ea
Superintendent (Appea1s4t)
Central Excise, Ahmedabad.

By R.P.A.D.

To
M/s Shree Hari Buildcon,
8/1, Nirmit Bunglows, New C.G. Road, Chandkheda,
Ahmedabad.

Copy to:

1. The Chief Commissioner of Ce:,µral~~e-. Ahmedabad.
2. The Commissioner of central Ex&fe, Ahppgdabad-III.
3. The Additional Commission~~~~ral E-Is1~ (System), Ahmedabad-111.
4. The Deputy Commissioner, t1-rerr1, Tax, Gandhinagar Division, Ahmedabad-111.
5. Guard File.
s. PA. E­r % ass, ° %N
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